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IN THE MATTER OF THE APPLICATION OF
ARIZONA-AMERICAN WATER COMPANY,
AN ARIZONA CORPORATION, FOR A
DETERMINATION OF THE CURRENT FAIR
VALUE OF ITS  UTILITY PLANT AND
PROPERTY AND FOR INCREASES IN ITS
RATES AND CHARGES BASED THEREON
FOR UTILITY SERVICE BY ITS SUN CITY
WATER DISTRICT

15

The  Town of Youngtown (Town or Youngtown) submits  this  initia l clos ing

brief in accordance with the direction of Administrative Law Judge Jane Rodda

FIRE FLOW IS A MATTER OF HEALTH AND SAFETY

18

20

21

Inadequate fire flow presents critical issues of public health and safety, as well

as the disparate and unequal service within the Sun City Water District  (District ). The

19 benefits to life and property to ratepayers and the public from adequate fire flow and properly

spaced tire hydrants are uncontroverted.' The disparate and unequal fire flow condit ions

between portions of the District are also well documented and uncontroverted.' The Fire-flow

22 Task Force , created in compliance  with Arizona Corporation Commiss ion (Commiss ion)

Transcript (Tr) Volume (Vol) 2, pp. 216-21, 252-54 (Deputy Chie f Oleson), 274-76 (Mayor LeVault); 352
(Mr. Cole ), Vol 4, pp. 618, 630 (Ms. Diaz-Cortez)

Ex BKB-1 to A-9 (re filed Direct Testimony of Mr. Biesemeyer), Meeting Summary, J an 18, 2005 113, Tr Vol
1, pp. 114, 197 (Mr. Gross)
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De cis ion No. 67093, re comme nde d a  four ye a r fire  flow ca pita l improve me nt pla n (P a tron

S a fe ty P la n) fina nce d through a  fire  flow s urcha rge  me cha nis m (FCRM) tha t will e na ble

Arizona  Ame rica n Wa te r Compa ny (AAW) to provide  fire  flows  a nd fire  hydra nts  me e ting

the minimum le ve ls  re comme nde d by the  Inte rna tiona l Fire  Code  of 2003 (INC) throughout

the  Dis trict.3 All pa rtie s , e xce pt the  Re s ide ntia l Utility Consume r Office  (RUCO), support

the  Pa tron Safe ty Plan, including the  FCRM.

Under the se  facts , the  Commiss ion has  the  authority and a ffirma tive  obliga tion

8 to approve the  Patron Safety Plan.

9 11. BACKGROUND ...  THE FIRE FLOW TAS K FORCE

1 0

11

12

1 3

14

1 5

In de fining public se rvice  corpora tions , the  framers  of the  Arizona  Cons titution

enumera ted entitie s  "furnishing wa te r for irriga tion,.fire prote ction, or other public purposes ."

Article  15, Se ction 2. (Empha s is  a dde d). While  AAW ma y not be  in  the  fire  prote ction

bus ine s s , AAW furnis he s  wa te r for fire  prote ction purpos e s .4 Howe ve r, a  portion of the

Dis tric t's  wa te r s ys te m s e rving the  Dis tric t is  inca pa ble  of s us ta in ing fire  flows  a t the

minimum levels  recommended under the  IFC,5 crea ting a  risk to the  public hea lth and safe ty.

Conce rne d a bout the  dis pa rity in  fire  flows  within the  Dis trict, in  2004 the

17 Commiss ion orde red AAW to

18

19

20

[F ]o rm a  F ire -flo w Ta s k F o rc e  to  b e  c o mp ris e d  o f me mb e rs
including, but not limite d  to , a  re pre s e nta tive  of the  compa ny's
Arizona  management team, representa tives  from Youngtown and Sun
City, a  re pre s e nta tive  of the  S un City Ta xpa ye rs ' As s ocia tion, a
representative o f th e  Re c re a tio n  Ce n te rs o f S u n  C it y , and

22

24

25

The State  of Arizona has adopted the INC as the State  Fire  Code and, unless otherwise provided by law
requires any person residing, doing business, or who is physica lly present within the  sta te  of Arizona  to comply
with the  provisions the reof. A.A.C. R4-36-201

The fire  prevention business is  diffe rent from furnishing water for fire  prevention purposes. The  former is  not
within the  class of se rvices subject to the  Commission's  jurisdiction, while  entities furnishing water for fire
prevention are  public service  corporations. Rura l/Metro Corp. v. Ariz. Corp. Com 'n, 129 Ariz. 116, 629 P .2d
83 (1981)

1,000 rpm for residentia l and 1,500 rpm for commercia l for a  two hour dura tion



representatives from the fire departments serving Youngtown and
Sun City. The purpose of this Task Foree shall be to determine the
water production capacity, storage capacity, water lines, water
pressure, and fire hydrants of Youngtown and Sun City are sufficient
to provide the /ire protection capacity that is desired by each
community. (Emphasis added)

AAW complie d with  the  Commis s ion 's  de cis ion, forming a  Fire -How Ta s k

Force ' a nd pre pa ring a nd filing the  Fire -flow Ta sk Force  Re port in Docke t No WS-01202A

02-0867, e t seq. on or about May 25, 2005

111. T HE P ATR O N S AFETY P LAN IS A TAS K F O R C E
R E C O MME NDATIO N R E LATE D TO  S E R VIC E  THR O UG HO UT THE
ENTIRE DIS TRICT;  NOT A YOUNGTOWN REQUES T

12

The  Task Force  agreed fire  flows  equa l to the  INC minimum s tandards  of 1,000

rpm - s ingle  fa mily re s ide ntia l, 1,500 rpm - multi-fa mily re s ide ntia l a nd 1,500 rpm - non

res identia l (a ll for a  minimum two hour dura tion) should be  ava ilable  throughout the  Dis trict

Brown & Ca ldwe ll mode le d the  Dis trict a nd confine d tha t "mos t of the  s e rvice

a re a  ha s  flows  gre a te r tha n 1,500 rpm," but ide ntifie d some  a re a s  with le s s  tha n 1,000 rpm

and two areas with flows  of 500 rpm or le s s ." The  fire  hydrants  a re  inadequate ly spaced in

areas  south of Grand Avenue, though adequate ly spaced in a ll a reas  north of Grand Avenue

20

2 1

22

24

0 Decision No. 67093, dated June 30, 2004 at pp. 59 - 60

The Sun City Fire-flow Task Force  included representa tives from the  Town of Youngtown, the  Sun City
Taxpayers ' Associa tion, the  Recreation Centers of Sun City, a  Youngtown resident, the  Sun City Homeowners
Associa tion, a  Youngtown area  senior citizen health care  facility, the  Condominium Owners Associa tion, Inc
the  Sun City Fire  Department and the  City of Surprise  Fire  Department

Ex. BKB-l to A-9 (re filed Direct Testimony of Mr. Biesemeyer), Mee ting S ummary, Nov. 16, 2004, 112
EX. KR-2 to Y-l (pre liled Direct Tes timony of Fire  Marsha l Ken Rice ). In contra s t, AAW require s  1,500 rpm
for new residentia l and 3,000 rpm for new commercia l. Ex. BKB-l to A-9, Meeting Summary, Nov. 16, 2004
112

EX. BKB-l to A-9 (re filed Direct Testimony of Mr. Biesemeyer), Meeting Summary, J an 18, 2005, 113

Id., Ex BKB-l to A-9 (pre iiled Direct Testimony of Mr. Biesemeyer), Meeting Summary, Dec. 13, 2004, 113



YEAR DESCRIPTION COST

NOW Sun City and Youngstown pressure
reducing/pressure sustaining valve modifications

$17,000

1 Youngtown neighborhood commercial -111th Ave
south of Youngtown Avenue, Youngtown
residential, fire hydrants in Sun City and
Youngtown installed on existing pipe

$1,099,000

2 Paradise Mobile Home Park, Sun
- 6" piping and fire

City of Peoria -
City residential, Youngtown
hydrants

$1,190,000

3 Sun City and6" piping and fire hydrants
Youngtown

$1,278.000

4 6" piping and fire hydrants - Sun City and
Youngtown, piping improvements - Youngtown
commercial

$1,534,000

TOTAL $5,118,000

\

1

2

3

To address that public safety service disparity, the Task Force recommended a Patron Safety

Plan that prioritized construction over a four year period."

The Plan is generally summarized as follows:12

4

5

6

7

8

9

10

11

12

13

14

15

16

17

Overall, there are ten dist inct  improvement projects throughout the District

involved, including 44,133 feet of new main and 195 new fire hydrants throughout the District

(listed by community as follows)

•

•

Sun City

Youngtown

Peoria

21,492 linear feet of main and 78 fire hydrants

21,391 linear feet of main and 117 fire hydrants

1.250 linear feet of main

Ex. BKB-1 to A-9 (re filed Direct Testimony of Mr. Biesemeyer), S un City Fire  Flow Cost S ummary of the
Four Year P lan

Ex. BKB-1 to A-9 (re tiled Direct Testimony of Mr. Biesemeyer), S ection III, p.4 with costs  upda ted to
reflect the  re joinder testimony of Joseph Gross. Ex. JEG-RJ1 to A-2 (re filed Rejoinder Testimony of Joseph
Gross)

u

s

Ex. BKB-1 to A-9, S ection III, p.4
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All Ta s k Force  me mbe rs  a gre e d tha t the  pla n wa s  good, a nd e ncoura ge d

Arizona  Ame rica n Wa te r Compa ny to s e t the  goa l of e s ca la ting the  proje cts  a s  much a s

pos s ible  without a dding to the  cos t. The y s upporte d the  ne e d for the  pla n to be  fle xible

particula rly in the  la te r yea rs  of implementa tion. They s tressed the  importance  of keeping the

customers  informed throughout the  process

AAW conducte d community infonna tion forums  re ga rding the  P a tron S a fe ty

Plan and mailed a  survey to a ll of its  cus tomers  of record. 3,247 responses  were  re turned, an

exce llent re sponse  ra te  for this  type  of survey." 59% of the  respondents  supported fire  flow

improvements" and 51% supported including the  cos t in wate r ra tes

Iv . THE COMMISSION IS OBLIGATED
PUBLIC'S HEALTH AND SAFETY

T O P R O TEC T T HE

The  Commiss ion's  authority to regula te  fire  flow is  s ignificant

The  Commiss ion ha s  full powe r to, a nd "s ha ll make  and enforce

reasonable  mies , regula tions and orders for the convenience, comfort, a nd safety

a nd the  pre s e rva tion of the  he a lth , of the  e mploye e s  a nd pa trons  of [public

service] corpora tions ." (Emphasis  added)

It ma y, by orde r, ru le  or re gula tion , "re quire  e ve ry public  s e rvice

corpora tion to  ma inta in a nd ope ra te  its  line , pla nt, s ys te m, e quipme nt, a nd

premises in a  manne r which will promote and safeguard the  hea lth and sa fe ty Q

•

A-5 (pre liled Re joinde r Testimony of Mr. Broderick), pp. 1-2, Tr Vol 2, pp. 367-68 (Mr. Broderick)

Id. 1,801 yes/1,256 no

Id. a t 2 1,565 yes/1,506 no, The efforts of the  Task Force, the  public forums and the  survey indicate  the
community supports the  Patron Safety P lan. Youngtown respectfully asks the  Commission take  a  leadership
role  on fire  flow in orde r to protect the  public sa fe ty of the  pa trons  of AAW. Tr Vol 2, p.286 (Mayor

25 LeVau1t)

Ariz. Const. Article  15. Section 3
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9 es tablish uniform or othe r s tandards  of equipment, and require

4

5

its  e mploye e s , pa s s e nge rs , cus tome rs  a nd the  public," a nd to "pre s cribe  the

ins ta lla tion, use , maintenance  and opera tion of appropria te  safe ty or other devices

or a pplia nce s ...

the  pe rforma nce  of a ny othe r a ct which he a lth or safety re quire s ." (Emphasis

addedl.19

6

7

"Whe n ... the  e quipme nt, a pplia nce s , fa cilitie s  or s e rvice of any public

s e rvice  corpora tion, or the  me thods  of ma nufa cture , dis tribution, tra ns mis s ion,

8

9

storage or supply employed by it, are unjust, unreasonable, unsafe, improper,

or ins ujjieient, the commission shall determine what

10

is  ju s t,

enforce its

1 1

inadequa te

reasonable, s a fe , prope r, a d e q u a te  o r  s u fie ie n t  a n d  s h a ll

determination by order or regulation." (Emphasis  added).20

12

13

14

"Whe n ... a dditions  or improve me nts  to  or cha nge s  in  the  e xis ting

pla nt or phys ica l properties  of a  public se rvice  corpora tion ought reasonably to be

made , or tha t a  ne w s tructure  or s tructure s  s hould be  e re cte d, to promote  the

seeurizjy or convenience of its  e mploye e s  or the  public, the  commis s ion s ha ll

make and serve an order directing that such changes be  made or such s tructure  be

e re cte d in the  ma nne r a nd within the  time  s pe cifie d in the  orde r." (Empha s is

added)

When the  ra tes , fa res , tolls , renta ls , cha rges  or cla ss ifica tions , or

a ny of the m, de ma nde d or colle cte d by a ny public s e rvice  corpora tion for a ny

s e rvice , product or commodity, or in conne ction the re with, or tha t the  rule s

re gula tions , pra ctice s  or contra cts , a re  unjus t, dis crimina tory or pre fe re ntia L

A.R.S. § 40-336
A.R.s. §40-321(A>
A.R.s. §40-331(A)
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ille ga l or ins ugicie nt, the  Commis s ion s hall de te rmine  a nd pre scribe  the m by

order, as  provided in this  title  [Title  40, A.R.S]." (Emphasis  added).22

The  Commiss ion has  authority to "supe rvise  and regula te  eve ry public

se rvice  corpora tion in the  s ta te  and do a ll things , whe the r specifica lly des igna ted

in this  title  or in addition the re to, necessa ry and convenient in the  exercise  of tha t

6 5923

7

8

9

10

1 1

12

1 3

14

1 5

power and jurisdiction.

The Legislature has also expressly mandated:

• "Every public service corporation shall furnish and maintain such

service, equipment and facilities as will promote the safety, health, comfort and

convenience of its patrons, employees and the public, and as will be in all

respects adequate, efficient and reasonable." (Emphasis added).24

• "A public service corporation shall not, as to rates, charges, service,

facilities or in any other respect, make or grant any preference or advantage to any

person or subject any person to any prejudice or disadvantage." (Emphasis

addedl.25

16

17

18

19

21

"No  p u b lic  s e rvice  co rp o ra tio n  s h a ll e s ta b lis h  o r ma in ta in  a n y

unre a s ona ble  dwe re ne e  a s  to  ra te s , cha rge s , s e rvice , fa c ilitie s o r in  a ny o the r

re s pe ct, e ithe r be twe e n loca litie s  or be twe e n cla s s e s  of s e rvice ." (Empha s is

added) 26

The  foregoing authority inevitably leads  to the  following conclus ions . Firs t, the

Commiss ion's  regula tory Powers  a re  not limited to making orde rs  re specting the  hea lth and

1

I

A.R.S § 40-203
A.R.s. § 40_202(a)
A.R.S. §40-361(B)
A.R.S. §40-334(A)
A.R.S. §40-334(B)



o

1

2

3

5

6

8

9

10

11

safe ty, but a lso include  the  power to make  orders  respecting comfort, convenience , adequacy

and reasonableness  of sewice .27 S e cond, the  Commis s ion ma y re gula te  public s e rvice

corpora tions  by a dopting rule s  a nd re gula tions  of ge ne ra l a pplica bility a nd through orde rs

4 pe rta ining to pa rticula r s itua tions  or pa rticula r public s e rvice  corpora tions . Third, the

legis la ture  manda tes  tha t the  Commiss ion take  action when needed to provide  public sa fe ty,

even though it grants  the  Commiss ion discre tion in othe r a rea s . Fourth, the  legis la ture  a lso

requires  public se rvice  corpora tions  furnish and mainta in service , equipment and facilities  tha t

will: a ) promote  the  sa fe ty, hea lth, comfort and convenience  of its  pa trons , employees  and the

pub lic ,  b ) be  in  a ll re s pe c ts  a de qua te ,  e ffic ie n t a nd  re a s ona b le ,  c ) no t p re jud ice  o r

disadvantage any person, and d) not mainta in an unreasonable  difference between localities  or

classes of service

12

13

14

15

AAW's  fa ilure  to provide  s ufficie nt fire  flows  a nd tire  hydra nts  throughout the

which place s  an a ffirma tive  duty

on the  Commis s ion to a ct to prote ct the  public s a fe ty a nd ha lt the  dis pa ra te  tre a tme nt of

Ariz. Corp. Com 'n v. Pa lm Springs  Utility Co., Inc., 24 Ariz. App. 124, 536 P .2d 245 (1975) (upholding a
Commission decision ordering the  water company to meet water quality standards above the  mandatory limits
established by the State  Health Department and reversing the superior court's determination that such decision
was invalid in the absence of general rules and regulations on the topic)

Id
20

21

29 In this particular case , (a) customers within portions of AAW's Sun City Water District a re  disadvantaged
due to an unreasonable  difference in fire  flow and hydrants available  to them versus other customers, (b)
customers are paying the same rates and are entitled to the same level of service, (c) the level of service does
not meet the  minimum fire  flow and fire  spacing levels established by the INC (and thus the  State  Fire  Code)
and (d) the  existing condition constitutes a  threat to the  health, safe ty, convenience and comfort to AAW's
patrons and the  public

Suggestions by RUCO and AAW that the  improvements are  "discre tionary" ignore  these  specific facts, the
foregoing sta tutory obligations of the  Commission and the fact that potable  water systems today are  intended to
serve  the  dual purpose  of sewing potable  water and providing water for fire  protection. Current standards
governing construction of potable  water systems, such as the  State  Fire  Code, Bulle tin 10 of the  Department of
Environmenta l Quality, ACC regula tion A.A.C. R14-2-407(F), a ll mandate  water systems be  designed to
provide  minimum fire  Hows while  still mainta ining 20 PSIG a t the  meter
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3

ne e d not orde r the  fire  How improve me nts . It ca n s a tis fy its  s ta tu tory obliga tions  by

authorizing AAW to proceed with the  Pa tron Sa fe ty Plan and approving the  FCRM, a  course

of action supported by a ll parties , except RUCO.

4 v.

5

6

R UC O ' S  P O S ITIO N IS  ILLC O NC E IVE D,  IG NO R E S  THE  VITAL
R O LE  O F  WAT E R  S YS T E MS  IN F IR E  P R E VE NT IO N,  IS  NO T
VIAB L E  AN D  L E AVE S  D IS T R IC T  C U S T O ME R S  AN D  T H E
P UB LIC W IT H INADE Q UATE , UNS AFE, AND UNE Q UAL
S ERVICE

7

8
P ro vis io n  O f E q u a l F ire  F lo w W ith in  Th e  Dis tr ic t  Is  NO T
Discre tiona ry

9

10

11

12

1 3 Firs t,

14

1 5

16

Citing the  a bs e nce  of a  s pe cific Commis s ion rule  ma nda ting minimum tire

flows , RUCO opposes  any expenditure  of cus tomer dolla rs  on the  Pa tron Safe ty Plan or any

othe r facilitie s  de s igned to provide  fire  protection. RUCO's  pos ition is  fundamenta lly flawed

and must be  summarily re jected.

RUC() ignore s  the  Arizona  Cons titu tion 's  e xpre s s  re cognition  tha t

providing wa te r for fire  prevention is  a  public purpose . The re fore , AAW is  entitled to rece ive

re a s ona ble  ra te s  a nd cha rge s  tha t provide  a  re a s ona ble  re turn on the  fa ir va lue  of its

investment in facilities  to provide  potable  water service  and for fire  prevention purposes  32

Second, RUCO's  pos ition ignores  the  rea lity tha t fire  flow and tire  hydrants  a re

a ll pa rt of cre a ting a  wa te r compa ny toda y." In fa ct, the  Dis trict's  e xis ting sys te m is  a lre a dy

de s igne d to provide  wa te r for both fire  prote ction a nd to me e t pota ble  ne e ds . Fa cilitie s

s e rving  fire  pre ve ntion  a re  a lre a dy inc lude d  in  ra te  ba s e  a nd  cus tome r ra te s . The

improve me nts  propos e d unde r the  P a tron S a fe ty P la n will e limina te  the  ine qua lity in fire

25

Ms. Diaz-Cortez could not expla in why RUCO opposes the  Patron Safe ty P lan while  supporting
discre tionary low-income programs. Tr Vol 4, pp. 641-42

See generally, Ariz. Const. Art. 15, 80 Ariz. 145, 294 P .2d
378 (1956)

Tr Vol 1, pp. 130-33, 168 (Mr. Gross)

A.
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14

15

17

18

pre ve ntion s e rvice  curre ntly be ing provide d, promote  the  public s a fe ty a nd improve  the

re liability of potable  se rvice .

Third, as  expla ined above, the  legis la ture  requires  a ll public service  corpora tions

to furnish and ma inta in se rvice , equipment and facilitie s  tha t provide  for the  public sa fe ty

The  Office  of the  S ta te  Fire  Ma rs ha l ha s  a dopte d the  INC (2003 Edition) a s  the  S ta te  Fire

Code ." The  Sta te  Fire  Code  express ly incorpora tes  Appendix B, which es tablishes  the  same

minimum fire  flow requirements  for the  Sta te  the  Task Force  adopted for the  Dis trict

Fina lly, the  Commiss ion by rule " re quire s  "e a ch utility to cons truct a ll fa cilitie s

in accordance  with the  guide line s  e s tablished by the  s ta te  Depa rtment of Hea lth Se rvice s

which in turn requires  public water sys tem be  des igned "us ing good engineering practices

which in turn incorpora te s  the  crite ria  conta ined in Enginee ring Bulle tin No. 10, 'Guide line s

for the  Cons truction of Wate r Sys tems ' (May 1978), which not only cla rifie s  tha t the  20 PSIG

re quire me nt a pplie s  "unde r a ll conditions  of flow" (s uch a s  whe n fighting a  fire ), but a ls o

incorpora tes  the  fire  flow des ign s tandards  es tablished by the  Office  of the  Sta te  Fire  Marsha l

or local authorities , as  applicable

The re fore , the  fire  flow and fire  hydrant requirements  se t forth in the  foregoing

regulations represent the minimum leve ls  deemed necessary to provide  for the  public's  hea lth

and safety

A.A.C. R4-36-201

I d

A.A.C. R14-2-407(F), S-l. These  Department of Health Services functions have been transferred to the
Arizona  Department of Environmenta l Quality

I

I

1

A.A.C. Rl8-4-502: S-10

S-4
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RUCO asks  the  Commiss ion to ignore  the  pre judice , disadvantage  and unequa l

tre a tme nt curre ntly e xis ting a mong Dis trict cus tome rs .40 A "public s e rvice  corpora tion is

unde r a  lega l obliga tion to rende r adequa te  se rvice  impartia lly and without discrimina tion to

a ll members  of the  gene ra l public to whom its  scope  of ope ra tion extends ."41 Once  a  utility

holds  its e lf out a s  offe ring fire  pre ve ntion s e rvice , it ha s  the  duty of giving e a ch pe rs on or

property owner such reasonable  protection as  others  within a  s imilar a rea  are  a fforded.42 The

Commiss ion ha s  a n a ffirma tive  obliga tion to e nte r a n orde r re ctifying this  ine qua lity a nd to

promote public safety.43

9 the  re comme nda tions  of the  Ta s k Force

10

1 1

A Commis s ion orde r a cce pting and

approving the  FCRM enables  both AAW and the  Commiss ion to comply with the ir re spective

duties under the statutory scheme.44

12 Alte rna tive  Funding Sources  Are  Irre levant, RUCO Has  Fa iled To
Identify Any Viable  Alte rna tive  Funding Source

13

RUCO conte nds  tha t funding for the  P a tron S a fe ty P la n s hould come  from

Youngtown and non-profit a ssocia tions  ra the r than AAW cus tomers . The  sugges tion is  pure

specula tion, ignoring the  bene fits  to the  cus tomers  de rived from the  improvements . Notably

21

22

23

In this  particular case , (a ) customers within portions of AAW's Sun City Water District a re  disadvantaged
due to an unreasonable  difference in fire  flow and hydrants available  to them versus other customers, (b)
customers are paying the same rates and are entitled to the same level of service, (c) the level of service does
not meet the  minimum fire  flow and fire  spacing levels established by the INC (and thus the  State  Fire  Code)
and (d) the  existing conditions constitute  a  threat to the  health, safe ty, convenience and comfort to AAW's
patrons and the  public

41Vetch v. City of Phoenix, 102 Ariz. 195, 196, 427 P .2d 335, 336 (1967) citing Town ofWickenburg v. Town
of Sabin, 68 Ariz. 75, 200 P .2d 342, 4 McQuillin Municipa l Corpora tions, 2d Ed., s  1829. In Ve tch the
Arizona  Supreme Court he ld tha t if the  City of Phoenix had assumed the  responsibility of furnishing fire
protection, then it has the duty of giving each person or property owner such reasonable  protection as others
within a  similar area  within the  municipality are  accorded under like  circumstances

Id

A.R.S. §§40-203, -321(A) and -331(A)
See also, Palm Springs , supra, holding that the  Commission need not mandate  conditions of service  by rule

but may establish them by order based upon the specific facts presented

B.

1 1
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1

2

3

RUCO pre s e nts  no a ffirma tive  e vide nce  s upporting its conjecture tha t a lte rna tive  funding

e xis ts . AAW, S ta ff a nd Youngtown ha ve  no obliga tion to dis prove  a  hypothe tica l without

any support in the  record.

4

5

6

7

8

9

10

11

12

It is  unreasonable  to require  an a lte rna tive  source  of funding whe re  the  Pa tron

Sa fe ty P la n will be ne fit cus tome rs  throughout the  Dis trict.45 Mr. Bra dle y Cole  te s tifie d tha t

the  P la n will improve  sys te m re lia bility be yond the  a re a s  whe re  the  tire  flow improve me nts

will be  ins ta lle d.46 Mr. Cole  furthe r te s tifie d tha t 6,203 cus tome rs  in Sun City Pha s e  l will

benefit from the  Plan and 2,333 customers  in Youngstown will benefit from the  Plan.47

The  Commiss ion regularly includes  fire  hydrants  and other plant associa ted with

me e ting fire  flow re quire me nts  in ra te  ba s e .48 No pa rty ma de  a ny a djus tme nt (othe r tha n

deprecia tion) to remove  hydrants  or any othe r fire  flow re la ted plant currently se rving Dis trict

13

14

15

1 6

As  in  the  P a ra dis e  Va lle y ca s e , RUCO s ugge s ts  tha t the  Town (the  loca l

municipa lity) fund the  tire  flow improve me nts  to  AAW's  s ys te m within the  Town. As  to

a re a s  outs ide  the  Town, RUCO sugge s ts  the  Re cre a tion Ce nte rs  of Sun City, the  Sun City

Home owne rs  Associa tion a nd/or the  Condominium Owne rs  Associa tion. Inc. could a s se s s

17

18

the ir members  to secure  funding. RUCO has  presented no evidence  tha t any of these  entities

a re  le ga lly a nd fina ncia lly ca pa ble  of ra is ing such funds  a nd the n provide  the m to AAW to

2 1

Tr Vol 2, pp. 332 (Mr. Cole )

46 Tr Vol 2, pp. 335 (Mr. Cole ); 377 (Mr. Broderick)

Tr Vol 3, pp. 563 (Mr. Cole )

In Docket No. W-01303 A-05-0910 S taff sta ted tha t it is  unaware  of any previous Commission Decision
23 where  a  water company's request for recovery of its investment in fire  flow improvements had been denied and

cited the  Commission's  requirement tha t AAW form the  Sun City Fire  Flow Task Force  as recognition tha t fire
flow is an important public safe ty issue  that must be  addressed. Decision No. 68858 a t 10. Tr Vo l 4, p. 641
(Ms. Diaz-Cortez), TJ C-15 of A-7 (re filed S urrebutta l of Mr. Coley) (ove r $2,000,000 in fire  hydrant plant

25 booked)

Tr Vol 2, pp. 375-76 (Mr. Brode rick), Tr Vo l 4, pp. 637 -38 (Ms. Diaz-Cortez)

24

12



1

2

3

improve  A.AW's  wa te r s ys te m. Ma yor Le Va ult te s tifie d tha t Youngtown is  pre clude d by

cons titutiona l res trictions50 and its  own lack of financia l resources  from providing funding for

the project.51

4

5

6

7

8

10

11

12

1 3

RUCO a ls o  a rgue s  tha t the s e  improve me n ts  s hou ld  be  funde d  th rough

contributions  or advances  in-a id-of-cons truction. This  a rgument did not preva il when ra ised

in the  Paradise  Va lley case . The  Commiss ion Sta ff correctly observed in the  Paradise  Va lley

case  that main extension agreements  are  discre tionary and that the  Commission's  practice  has

been to limit CIAC for new deve lopment

As  in  the  P a ra dis e  Va lle y ca s e , the  Commis s ion mus t not a llow RUCO to

s ide track it with hypothe tica l funding sources . The  issue  presented in this  case  is  whether the

Pa tron Sa fe ty Plan promotes  the  sa fe ty, hea lth, comfort and convenience  of AAW's  pa trons

employees  and the  public. The  answer is  an unequivoca l yes . Once  the  inves tment in plant is

made and the  plant is  placed in service , AAW is  entitled to rece ive  a  re turn tha t considers  tha t

14 inves tment

15

16

19

20

25

50 See,

Tr Vol 2, pp. 279, 281-83. Relying on any of the  entities suggested by RUCO as a  funding source  precludes
the  Commission from carrying out its  sta tutory obliga tions as the  Commission has no jurisdiction over any of
these entities and could not compel them to provide the funding or upgrade service

Decision No. 68858 a t p. 10. It should a lso be  noted tha t AIAC and CIAC can only be  required from "an
applicant for the  extension of mains" and then only up to the cost of the  facilities necessary to render service  to
the  applicant's  property. No main extension is  be ing requested. The  leve l of se rvice  provided by AAW is
unequal and inadequate  under present fire  flow requirements. The health and safe ty of the  AAW's patrons are
threatened. The legisla ture  has placed the  responsibility on public service  corporations, not municipalities, to
furnish and maintain such facilities as will be  in a ll respects adequate , efficient and reasonable

Ariz. Const., Art. 15,

l

1

13
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1 VI. THE TOWN S UP P ORTS  THE FCRM

2

3

4

5

6

7

8

9

10

Youngs town finds  the  FCRM, a s  modified by S ta ff, to be  a  fa ir and rea sonable

me thod of cos t re cove ry in  this  ins ta nce .54 The  uncontrove rte d e vide nce  s hows  tha t

improvements  will enhance  the  health, safe ty and convenience  of ra tepayers  and the  public.55

No viable  source  of funding, othe r than from wa te r cus tomers , for the  fire  flow improvements

has  been identified and the  Town knows  of none . Traditiona l ra temaking trea tment does  not

appea r viable . AAW's  financia l condition, a t be s t, is  like ly to extend the  time  for making the

needed fire  flow improvements .56 Delays  a re  unnecessarily subjecting pa trons  and the  public

to incre a s e d fire  da nge r, a nd will re s ult in a n ove ra ll incre a s e  in proje ct cos ts , both from

increased construction costs57 and from the carrying costs  associa ted with delayed ra temaking

treatment.58

12

1 3

14

1 5

16

17

18

19

Th e  To wn  a ls o  b e lie ve s  th a t in te g ra tin g  th e  co s ts  o f th e  p u b lic  s a fe ty

improvements  into ra te s  annua lly ove r a  four yea r pe riod through the  FCRM, minimize s  the

impa ct on AAW's  cus tome rs ," ma ny of whom, including re s ide nts  of Youngtown, live  on

fixed incomes . The  Four Yea r Pa tron Sa fe ty P lan has  a  s imila r amount of cons truction each

ye a r a nd the re fore  the  le ve l of incre a s e  will be  s imila r. The  fire  flow improve me nts  will not

ge ne ra te  a ny a dditiona l re ve nue s  a nd will ha ve  no, or only minima l, impa ct on ope ra ting

cos ts . There fore , the re  should be  no appreciable  impact on the  overa ll ra te  of re turn of AAW

as a  result of these  improvements.

20

21

I

22 54 Tr Vol 2, PP- 285-286 (Mayor LeVault)

Footnote  2

Tr Vol 2, p. 374 (Mr. Brode rick)

Tr Vol 1, pp. 122-24 (Mr. Gross)

Tr Vol 3, pp. 532-39 (Mr. Brode rick)

Tr Vol 3, pp. 539-40, 542 (Mr. Brode rick)
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4 Me dia n
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9 Me dia n

12

14
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16

17

Based upon a  tota l es timated cost of the  Patron Safe ty Plan of $5,118,000, AAW

projects  the  cumula tive  impact of each s tep of the  FCRM on monthly bills  a s  follows:

Phase  l Phase 2 Phase 3 Phase 4

0.22 0.46 0.71 1.01

Average 0.29 0.58 0.90 1.29

Ba se d on a  tota l e s tima te d cos t of the  Pa tron Sa fe ty P la n of $2,688,643, S ta ff

7 projects  the  cumula tive  impact of each s tep of the  FCRM on monthly bills  a s  follows:

Phase 1 Phase 2 Phase 3 Phase 4

0.09 0.23 0.35 0.52

Average 0.12 0.29 0.45 0.67

The  sa fe ty be ne fits  a chie ve d by imple me nting the  Ta sk Force 's  Pa tron Sa fe ty

Plan clearly outweigh these  modes t impacts  on monthly bills

The  Town be lie ve s  re cove ring cos ts  through tra ditiona l ra te ma king tre a tme nt

will re s ult in unre a s ona ble  de la ys  (due  to AAW's  s tra ine d fina ncia l conditions ) a nd undue

increases  in cos ts  (due  to ra te  case  cos ts  and defe rra l cos ts ). Awaiting traditiona l ra temaking

forecloses  the  opportunity to gradua lly phase -in the  a ssocia ted cos ts  ove r a  four yea r pe riod

and unnecessa rily couples  the  impact of the  fire  flow improvements  with wha teve r additiona l

18

20

21

22

23

24

ra te  increase may be warranted at that time due to increased costs  of capita l and operations

The  FCRM provide s  S ta ff a nd the  Commiss ion a n opportunity to focus  on the

cos ts  a s socia te d with the  Pa tron Sa fe ty P la n. AAW will be  re quire d to de mons tra te  tha t a ll

cos ts  a re  re a sona ble  a nd prude nt be fore  inclus ion in the  FCRM, jus t like  in a  ra te  ca se . An

e a rnings  te s t will prote ct cus tome rs  from AAW ove r-e a rning through the  FCRM. No ra te s

will go into e ffect until the  Commiss ion has  approved the  increase . The  Commiss ion will have

an opportunity to make any adjustments  in the  next full ra te  case



4

l

2

3

4

The  Commiss ion could re quire  AAW to file  a  full ra te  ca se  on the  Dis trict a s  a

pre -condition to filing for a  fourth increa se  unde r the  FCRM. This  will a llow the  Commiss ion

an opportunity to de te rmine  whether the  fina l increase  should proceed under the  FCRM or as

pa rt of the  ra te  filing.

5 VII. CO NCLUS IO N

6

7

8

9
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1 3

14
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20
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24

Youngs town tha nks  the  Commiss ion for its  inte re s t a nd le a de rship role  in this

matte r of pa tron and public sa fe ty. Youngtown a lso thanks  the  Task Force  and AAW for the ir

e fforts  to re pre s e nt the  dive rs e  inte re s ts  within the  Dis trict, funding the  mode ling e fforts  of

Brown & Ca ldwe ll, conducting public informa tiona l forums  a nd committing to imple me nt the

Patron Safe ty Plan, provided the  inves tment will be  recognized by the  Commiss ion

The  Ta s k Force  a dopte d  mode s t fire  flow a nd tire  hydra nt re quire me nts

e quiva le nt to the minimum s ta nda rds  re comme nde d by the  INC. The  Ta s k Force  s tudy

identified se rious  de ficiencies  in the  fire  protection capabilitie s  of the  Dis trict's  exis ting wa te r

s ys te m a nd re comme nds  a  four ye a r ca pita l improve me nt pla n to corre ct the m. The  Ta s k

Force  re comme nde d Four Ye a r P a tron S a fe ty P la n prope rly ba la nce s  the  s a fe ty of the

ra te pa ye rs  a nd public with pote ntia l ra te  impa cts . Whe n comple te d, the  Four Ye a r Pa tron

Safe ty Plan will have  a  modes t impact on monthly bills  (be tween $0.67 and $1.29 pe r month

for the  average customer and $0.52 and $1 .Ol for the  median customer, depending on whether

S ta ff or the  Compa ny's  cos t e s tima te  is  cons ide re d). The  us e  of the  FCRM minimize s  the

impact on ra tepaye rs  by implementing cos t recove ry ove r a  four yea r pe riod and in be tween

anticipated rate cases

The  facts  pre sented in this  ca se  e s tablish the  need for implementing both the

cons truction program and the  FCRM. Youngtown respectfully reques ts  the  Commiss ion ente r

its  decis ion and order adopting the  Patron Safe ty Plan and approving the  FCRM



I

1 DATED this  13th day of February, 2008.

2

4

3

By:

CURTIS, GooDwIn, SULLIVAN,
UDALL & SCHWAB, p.L.c.

5 William i>. Sullivan
Susan D. Goodwin
La rry K. Uda ll
501 East Thomas Road
Phoenix. Arizona  85012-3205
Attorne ys  for Town of Youngtown
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